
Compatibility of arbitration clauses in 
Bilateral Investment Treaties with EU law

Newsletter

July 2016

arbitration proceeding can seek judicial review of the arbitral
awards before the national court which can then send a request for 
the preliminary ruling. 

However, the BGH considers an infringement of Article 18 TFEU to be 
possible. Any discrimination on grounds of nationality is prohibited 
in the EU. If the disputed arbitration clause is to be applied, it would 
effectively lead to a discrimination against investors of other Member 
States which are prevented to conclude similar arbitration clauses.

Should an infringement of Article 18 TFEU exist, it would not – 
according to the BGH – lead to the revocation of the arbitration clause 
between the Netherlands and the Slovak Republic. Instead, other 
investors will be granted access to the arbitration proceedings as set 
out in the BIT between the Netherlands and the Slovak Republic. 

With its arguments in the request for a preliminary ruling the BGH 
contradicts the European Commission which argues that BIT are 
inconsistent with EU law and therefore void. 

Future prospects

The crucial issue is whether the arbitration clause constitutes an 
unjustified discrimination within the meaning of Article 18 TFEU. 
Should the ECJ come to this conclusion, the BGH would have a reason 
to set aside the arbitral award according to the German Code of Civil 
Procedure. It is important, however, to keep hold of the big picture. 
The ECJ – in line with the European Commission – may come to the 
conclusion that not only single arbitration clauses may violate EU 
law but that BIT in general are incompatible with EU law. 

In order to avoid this type of litigations on the one hand and to se-
cure the protection for investors on the other, Austria, Finland, 
France, Germany and the Netherlands published a recommendation 
on how to deal with intra-EU Investment Treaties in the future. They 
propose to terminate all existing intra-EU BITs by concluding a multi-
lateral agreement among all Member States. Such agreement would 
secure substantive and procedural protection for Investors. But as 
diplomatic mills grind slowly, investors are well advised to carefully 
observe the outcome of the present case in which the ECJ has the 
opportunity to rule on the compatibility of intra-EU BIT with EU law 
for the first time. 
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On 3 March 2016, the German Federal Court of Justice (BGH) de-
cided (case number I ZB 2/15) to stall the proceedings by reques-
ting a preliminary ruling from the European Court of Justice (ECJ) on 
whether the arbitration clauses in Bilateral Investment Treaties (BIT) 
between Member States are compatible with EU law. 

Facts of the case 

In 1992 the Slovak Republic and the Netherlands entered into a BIT. 
The parties agreed on a reciprocal protection of investments and on 
the insertion of the arbitration clause: in case of a dispute between 
a contracting party and an investor an arbitrational court is to be 
competent. 

Upon the accession of the Slovak Republic to the EU and the libera-
lising of its health insurance market for domestic and foreign pro-
viders of private health insurances, a Dutch health care insurance 
company entered the Slovak market. It applied for the relevant li-
censes to act as a private health insurer and the Slovak Republic 
granted these licenses. After a change of government in 2006, the 
new government partly reversed the liberalisation of the health in-
surance market. With several legislative acts, Slovakia prohibited 
the use of insurance brokers, the distribution of profits for health 
insurers and the disposition of insurance portfolios. Therefore the 
Dutch insurance company suffered damages and initiated the ar-
bitration proceeding against the Slovak Republic for the breach of 
the BIT. In December 2012 the appointed arbitral court in Frankfurt, 
Germany, rendered the arbitral award ordering the Slovak Republic 
to pay EUR 22 million plus interest in damages. 

The Slovak Republic challenged the arbitral award before the BGH 
arguing that the arbitration clause became void with the Slovak 
Republic's accession to the EU. The European Commission supported 
this reasoning. 

Legal issues that have arisen 

The arbitration clause in the BIT between the Slovak Republic and 
the Netherlands may be incompatible with Article 344 (exclusivity 
of EU dispute mechanisms), Article 267 (reference for a preliminary 
ruling) or Article 18 TFEU (discrimination on the grounds of natio-
nality).

The BGH identifies no infringement of Article 344 and 267 TFEU: 

Article 344 TFEU denies Member States the right to submit a dispute 
concerning the interpretation or application of the EU-Treaties to any 
court or body using any other method of settlement than the one 
provided for in the Treaties. According to the interpretation of the 
BGH, Article 344 TFEU is only applicable in disputes between Mem-
ber States. Therefore it does not apply to the present case as one of 
the parties is a legal person. Furthermore, no EU procedure governs a 
claim of damages between a Member State and an investor. 

Pursuant to Article 267 TFEU, the ECJ has jurisdiction to give pre-
liminary rulings concerning the interpretation of the Treaties 
in order to ensure a uniform interpretation of EU law. Arbitrati-
onal courts may themselves not submit questions for prelimi-
nary rulings to the ECJ. Nevertheless, the BGH is of the opinion 
that Article 267 TFEU is not infringed because the parties of an 
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